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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF:

PROPOSED 35 ILL. ADM. CODE 820
GENERAL CONSTRUCTION OR
DEMOLITION DEBRIS RECOVERY
FACILITIES

R23-17
(Rulemaking — Land)

N N N N N N

NOTICE

TO: ATTACHED CERTIFICATE OF SERVICE LIST

PLEASE TAKE NOTICE that I have today electronically filed with the Office of the

Clerk of the Illinois Pollution Control Board this POST-HEARING ANSWERS AND

ADDENDA TO FIRST HEARING QUESTIONS OF THE ILLINOIS ENVIRONMENTAL

PROTECTION AGENCY, a copy of which is hereby served upon you.

DATED: October 26, 2022

[llinois Environmental Protection Agency
1021 North Grand Avenue East

P.O. Box 19276

Springfield, [llinois 62794-9276

R23-17

Respectfully submitted,

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY

By:  /s/ John M. McDonough I1
John M. McDonough II
Assistant Counsel
Division of Legal Counsel

Page 1 of 11



IN THE MATTER OF:

PROPOSED 35 ILL. ADM. CODE 820
GENERAL CONSTRUCTION OR
DEMOLITION DEBRIS RECOVERY
FACILITIES

Electronic Filing: Received, Clerk's Office 10/26/2022

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

R23-17
(Rulemaking — Land)

N N N N N N

POST-HEARING ANSWERS AND ADDENDA TO FIRST HEARING QUESTIONS OF

THE ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

Today, the Illinois Environmental Protection Agency (“Illinois EPA” or “Agency”) files

this set of post-hearing answers to questions directed to Illinois EPA by the Illinois Pollution

Control Board’s (“Board”) and the Illinois Attorney General’s Office, during the September 27,

2022, hearing. On September 26, 2022, the Illinois EPA provided written responses to the pre-

filed questions submitted to the Board. The numbering sequence below references the Boards

set of pre-filed questions along with follow-up questions during the hearing.

Section 820.102 Applicability

4.

R23-17

In subsection (b)(2), please comment on the rationale for exempting GCDD facilities
which are located at a facility permitted under 35 Ill. Adm. Code Part 807 or Parts 811
through 814. Also, please comment on the intent of including the phrase "regulated under
that facility's permit."

Illinois EPA pre-filed response: Some landfills (permitted under 807 or 811-814) and
some transfer stations (permitted under Part 807) have GCDD recycling operations at
their facility. Such GCDD recycling operations are subject to and addressed in the landfill
or transfer station permit. Subsection (b)(2) is intended to exclude those GCDD
operations from having to obtain a redundant permit under Part 820.

Board follow-up: Asked by Mr. Rao, “I understand what the Agency’s rationale is to
exempt facilities that are located on permitted landfills. I wanted to know whether it
would be acceptable to the Agency is the rule is clarified to specifically identify facilities
that are permitted to accept GCDD material at these landfill sites? Right now, the
proposed language generally exempts GCDD facilities in permitted landfills, but should
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those landfills be also specifically permitted to accept GCDD? If you could take a look at
it and get back to us.” (See: September 27, 2022, Transcript, p. 22, line 19).

Illinois EPA response: Under the definition of “municipal waste,” the term “means
garbage, general household and commercial waste, industrial lunchroom or office waste,
landscape waste, and construction or demolition debris.” (See: 415 ILCS 5/3.290). As
such, facilities permitted under 35 Ill. Adm. Code Part 807, or Parts 811 through 814 are
already permitted to handle municipal waste that includes construction or demolition
debris. Section 22.38 of the Act was amended to bring previously permit-exempt
facilities into compliance through this regulatory proposal and not to add permitting
requirements onto currently permitted and regulated facilities operating under the
proposed exclusion. (See generally: Amendments to 415 ILCS 5/22.38(b)(11-12)). The
Agency welcomes further questions to clarify or articulate the proposed Section
820.102(b)(2).

Section 820.103 Definitions

9. Please clarify whether the definition of “Malodor” is based on the definition of the same
term in 35 Ill. Adm. Code 810.103. If so, please comment on whether it would be
acceptable to the Agency to revise it with the following language.

“Malodor” means any odor caused by one or more contaminant emissions into the
atmosphere from a facility that is in sufficient quantities and of such characteristics an
duration as to be described as an offensive odor to a reasonable person and that may be
injurious to human, plant, or animal life, to health, or to property, or may unreasonably
interfere with the enjoyment of life or property. [415 ILCS 5/3.115] (defining “air
pollution™)

If the definition is not based on Section 810.103, please explain the source of the
proposed definition.

Illinois EPA pre-filed response: The definition of “malodor” is partially based on the
definitions of “malodor” in 35 Ill. Adm. Code 810.103 and “air pollution” in 415 ILCS
5/3.115. The intent is to allow a determination of malodor to be based simply on the odor
being offensive to a reasonable person (e.g., offensive to neighbors) regardless of
whether it may be injurious to human, plant, or animal life, to health, or to property, or
may unreasonably interfere with the enjoyment of life of property.

Attorney General’s Office follow-up: Asked by Ms. Avila, “the definition of malodor is
based upon ... on a reasonable person, I’'m just wondering if you could explain a little bit
more what is meant by a ‘reasonable person.’” (See: September 27, 2022, Transcript, p.
38, line 13).

Illinois EPA hearing response: “Ultimately, this would be much like the rest of the

operational standards that are intended to provide both the Agency and the facilities some
flexibility when evaluating potential compliance issues on a site. This was developed in
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context with some of our permitting staff as well as some of our field staff. We’d be
happy to provide some additional feedback in post-hearing comment. I just wanted to
make sure the perspectives that they inserted into this are adequately captured in a
response.” (See: September 27, 2022, Transcript, p. 38, line 19).

Illinois EPA follow-up response: As used in the proposed definition of “malodor”, a
reasonable person is an individual who is of average sensitivity to odors. This approach
is intended to provide an objective test for evaluating odor concerns, similar to the
reasonable person standard applied in other areas of the law. The Agency welcomes
additional language from the Board and other interested stakeholders to the extent
necessary to capture the intended concept more clearly.

Section 820.304 Recordkeeping Requirements

40.

Subsection (b) requires the records required under the Act and Part 820 to be maintained
in a form and format prescribed by the Agency. Subsection (c)(l) requires quarterly
reports to be submitted in a form and format prescribed by the Agency. Please comment
on whether the Agency has developed recordkeeping and quarterly summary forms for
GCDD facilities. If so, submit the forms into the record. If not, comment whether the
Agency will be able to submit the forms during the post hearing comment period.

Illinois EPA pre-filed response: The Illinois EPA has developed these forms, copies of
which are attached to these responses.

Illinois EPA Addendum: During the hearing, the Agency noted with respect to the
Board’s question 40 that the Agency intended to file as an attachment, Attachment A, the
form indicated in Illinois EPA’s response. Attachment A is included as an addendum to
today’s post-hearing answers.

Section 820.305 Closure

42.

R23-17

Subsection (c) requires the owner or operator to complete closure activities for the
facility within 180 days of beginning closure. However, regarding the extension of the
180-day deadline, subsection (c)(l) refers to "180 days of the last date on which GCDD
was accepted". Please comment on whether subsection (c)(1) must be revised to reflect
"180 days of beginning closure" to be consistent with subsection (c). If not, comment on
the proposed intent.

Illinois EPA pre-filed response: Subsection (c)(1) should be revised to reflect “180 days
from beginning closure”.

Board follow-up: Asked by Ms. Tipsord, “Is there a possibility that you could give us

some examples that we might either be able to use when JCAR asks us, or include as a
“such as” list in the rules?” (See: September 27, 2022, Transcript, p. 34, line 12).
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Illinois EPA response: Illustrative examples of events that justify extending the closure
timeline include, but are not limited to, a flood, tornado, or other natural disaster
impacting the facility, an inability to remove accepted GCDD from the facility because of
transportation issues beyond the owner or operator’s control, or supply chain issues
beyond the owner or operator’s control that prevent the owner or operator from obtaining
an outlet for collected GCDD.

Section 820.306 Certification of Closure and Termination of Permit

43.

R23-17

Subsection (b) specifies the procedures for certifying closure and terminating a permit.
Please comment on whether this subsection should provide a deadline for the Agency to
issue a closure determination. Also, please comment on whether it should require the
Agency to notify the owner or operator if the Agency determines that that the GCDD
recovery facility has not been closed in compliance with the requirements of the Act and
Part 820.

Illinois EPA pre-filed response: These requirements are already provided in the Act.
The Illinois EPA views closure determinations as a permit modification subject to
Section 39 of the Act. Section 39 sets forth the review deadline for permit submissions by
providing approval by operation of law if the Agency does not take action within 90 days.
This approval by operation of law also ensures the Illinois EPA takes action on
unapprovable submissions. If the Illinois EPA determines a facility has not been closed in
compliance with applicable requirements, it will disapprove the closure certification
within 90 days to avoid approval by operation of law.

Board follow-up: Asked by Mr. Rao, “I wanted to know if it would be acceptable to the
Agency if a cross reference to Section 39 of the Act is added under [820.306] to provide
the reader of that — the Agency’s decisions are made under Section 39?” (See: September
27,2022, Transcript, p. 35, line 6).

Illinois EPA response: The Agency proposes the following revision to proposed Section
820.306(b):

b) In accordance with Section 39(a) of the Act, wWhen the Agency determines,
pursuant to the information received under subsection (a) and any Agency site
inspection, that the GCDD recovery facility has been closed in accordance with
the requirements of the Act and this Part, the Agency shall notify the owner or
operator in writing that:

Respectfully submitted,

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY

By:  /s/John M. McDonough I1
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John M. McDonough II
Assistant Counsel
Division of Legal Counsel

DATED: October 26, 2022

[llinois Environmental Protection Agency
1021 North Grand Avenue East

P.O. Box 19276

Springfield, Illinois 62794-9276
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ATTACHMENT A
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1021 North Grand Avenue East e P.O. Box 19276 e Springfield e lllinois ¢ 62794-9276 e (217)782-3397

Construction & Demolition Debris Recovery Facility Quarterly Report

Site Number: County:

Site Name:

Facility Address:

City: ZIP:
Site Contact: Phone: ext:
Quarter:

Material| Amountin Tons

Amount of C&D Accepted

Amount of C&D Remaining On-Site

Wood On-Site Recovered for Use as Fuel

Recyclable C&D Transported Offsite

Non-recyclable C&D Transported Offsite

Percentage of recyclable construction and demolition debris on a 12-month rolling average:

Attach a list of the names and addresss of each (1) transporter used to transport accepted material offsite and (2) location to
which C&D was sent.

Any person who knowingly makes a false, fictitious, or fraudulent material statement, orally or in writing, to the lllinois EPA
commits a Class 4 felony. A second or subsequent offense after conviction is a Class 3 felony. (415 ILCS 5/44(h))

Site Owner/Operator Name

Signature Date

This Agency is authorized to require this information under 415 ILCS 5/22.38(b)(6)(iii). Disclosure of this information is required
under that section. Failure to do so may prevent this form from being processed and could result in your application being denied.

IL532 3073
LPC 717 Rev. 10/2022 Construction & Demolition Debris Recovery Facility Quarterly Report
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CERTIFICATE OF SERVICE LIST

I, the undersigned, an attorney, affirm that I have served the attached POST-HEARING
ANSWERS AND ADDENDA TO FIRST HEARING QUESTIONS OF THE ILLINOIS

ENVIRONMENTAL PROTECTION AGENCY, on behalf of the Illinois EPA, upon the

following person(s) by e-mailing it to the e-mail address(es) indicated below or, if no e-mails
address is provided, by placing a true copy, in an envelope duly addressed and bearing proper
first class postage, in the United States mail at Springfield, Illinois on September 26, 2022:

TO:

Illinois Pollution Control Board
Don Brown, Clerk

60 E. Van Buren St., Ste. 630
Chicago, Illinois 60605
Don.brown@illinois.gov

Office of the Attorney General
Environmental Bureau North

69 West Washington Street, Suite 1800
Chicago, Illinois 60602
Audrey.avila@ilag.gov

Molly kordas@ilag.gov

Chris Nybo LLC

444 Mitchell Ave.
Elmhurst, Illinois 60126
chris@chrisnybollc.com

Brown, Hay & Stephens LLP
Claire A. Manning

205 South Fifth St., Ste. 700
PO Box 2459

Springfield, Illinois 62705
cmanning@bhslaw.com

R23-17

Ilinois Department of Natural Resources
Office of General Counsel

One Natural Resources Way

Springfield, Illinois 62702
Renee.snow@illinois.gov

Waste Management of Illinois, Inc.
Lisa Disbrow

3000 E. Ash St.

Springfield, Illinois 62703
ldisbrow(@wm.com

Klein, Thorpe & Jenkins, Ltd.
20 N. Wacker Drive, Suite 1660
Chicago, Illinois 60606
gtsmith@ktjlaw.com
dgwalsh@ktjlaw.com

IDOT

Steven Gobelman

2300 S. Dirksen Parkway
Springfield, Illinois 62764
gobelmansl@dot.il.gov

Page 9 of 11



Electronic Filing: Received, Clerk's Office 10/26/2022

Seyfarth Shaw LLP

Jeryl L. Olson

Craig B. Simonsen

233 S. Wacker Dr., Ste. 8000
Chicago, Illinois 60606
jolson@seytarth.com
csimonsen@seyfarth.com

Heplerbroom, LLC

Melissa S. Brown

4340 Acer Grove Drive
Springfield, [llinois 62711
Melissa.brown@heplerbroom.com

Solid Waste Agency of Lake County
Walter Willis

13111 North Estes Street

Gurnee, Illinois 60031
wwillis@swalco.org

Strategic Advocacy Group

Mike Grady

2309 Mariners Point Lane
Springfield, Illinois 62712
grady(@strategicadvocacygroup.com

Huff & Huff, Inc.

James Huff

915 Harger Road, Ste. 330
Oak Brook, Illinois 60523
James.huff@gza.com

Waste Management of Illinois
Dennis M. Wilt, VP & Area Gen
Michelle A. Gale

720 East Butterfield Road
Lombard, Illinois 60148

Mgalel @wm.com

City of Chicago

Chicago Department of Law
Doris McDonald

30 North LaSalle St. Ste. 1400
Chicago, Illinois 60602

R23-17

Illinois Association of Aggregate Producers
Dan Eicholz

1115 S. Second Street

Springfield, Illinois 62704
dan@iaap-aggregates.org

[llinois Environmental Council
Jennifer Walling

520 E. Capitol, Ste. 150
Springfield, Illinois 62706
Jwalling@ilenviro.org

Solid Waste Agency of Northern Cook
County

Christina Seibert

77 W. Hintz Road, Ste. 200

Wheeling, Illinois 60090
Christina@swancc.org

Land Reclamation & Recycling Association
Brian Lansu

Greg Wilcox

2250 Southwind Blvd.

Bartlett, Illinois 60103

Rapps Engineering & Applied Science, Inc.
Michael Rapps

821 South Durkin Drive

Springfield, Illinois 62704
Vollyl149@aol.com

Sorling Northrup

James M. Morphew

1 North Old State Capitol Plaza, Suite 200
PO Box 5131

Springfield, Illinois 62705
jmmorphew(@sorlinglaw.com

City of Chicago

Mayor’s Office of Intergovernmental Affairs
Tiffany Chappell

121 N. LaSalle St., City Hall Rm. 406
Chicago, IL 60602
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I affirm that my e-mail address is john.mcdonough@illinois.gov; the number of pages in the e-
mail transmission is 11; and the e-mail transmission took place today before 5:00 PM. If you
prefer service by mail, please contact me and a copy will be mailed to you.

Respectfully submitted,

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY

By:  /s/John M. McDonough I1
John M. McDonough II
Assistant Counsel
Division of Legal Counsel

DATED: October 26, 2022

[llinois Environmental Protection Agency
1021 North Grand Avenue East

P.O. Box 19276

Springfield, Illinois 62794-9276
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